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BEFORE THE CHIEF JUDICIAL MAGISTRATE, 

UDALGURI,  ASSAM. 

 

Present:   Sri G. Rabha 

Chief Judicial Magistrate, 

Udalguri, Assam. 

 
 

G.R. CASE NO. 350 of 2013 
(U/S   447/448/354/323/34  IPC) 

 

 
  STATE 

 -VS- 

1. SRI BIJU DAS 

2. SRI MANOJ  DAS 

3. SRI  BHABEN BHARALI 

    …………… Accused persons. 

 
 

  
 Ld. Advocate appeared for the prosecution :   Mr. A. Basumatary. 

 Ld. Advocate appeared for the defence :   Mr. T.C. Boro. 

 
Evidence recorded on   :       19-08-14, 02-05-15, 12-05-15, 01-06-15, 

            20-06-15, 05-02-16 and 12-07-2016 

Argument heard on   :      20-02-2017,10-3-17. 

Judgment delivered on :     17-03-2017. 

  

J U D G M E N T 

 
1. The prosecution case in brief is that, the informant Smt. Basanti Kalita lodged  the 

F.I.R. on 28-03-2013 before the OC, Udalguri PS reporting that on that day at about 

5-30 PM the accused persons Biju Das, Bhaben Bharali and Manoj Das had criminally 

trespassed inside her compound armed with lathi and bamboo and asked for her son 

Himagshu Kalita. When she told them that her son Himangshu was not at home, the 
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accused persons immediately started to assault her, pulled her wearing cloths, 

disrobed her in front of the neighbors and tried to molest her. She further reported 

that when she cried and raised hulla for help, then her son Himangshu Kalita and 

Chintu Kalita, their friends Nabajit Das , Mintu Kalita and Siba Bharali had reached at 

the place of occurrence and restrained the accused persons. She reported that  

Himangshu Kalita was stabbed by the dragger, caused severe injury on his body and 

the other victims were assaulted by the lathi and caused injury on their persons. 

Hence this case.  

 

2. After receiving the aforesaid ejahar the Officer-in-Charge of Udalguri Police Station 

registered a PS case vide Udalguri PS case no. 35 of 2013, u/S  447/448/354  

/326/325/34 IPC. Investigating Officer investigated the case, send the victim for 

medical examination, recorded statement and collected the medical report, recorded 

the statement of witnesses, prepared the sketch map and after completing the 

investigation, the Investigating Officer submitted the charge sheet against the 

accused persons u/S 447/448/354B/323/34  IPC vide CS No. 26 of 2013                           

dated 31-05-2013. 

 

3. On the basis of the charge sheet, cognizance of offence was taken under Section 

190 (1)(b) of the CrPC. Necessary processes were issued for causing appearance of 

the accused before the court. The accused persons appeared. The copies of relevant 

documents were furnished to the accused persons. Charge had been framed under 

section u/S 447/448/354 /323/34 IPC. Ingredient of charge u/S 447/448/354 

/323/34 IPC was read over and explained to the accused to which the accused Biju 

Das, Bhaben Bharali and Manoj Das pleaded not guilty and claimed to be tried. 

 

4. During the trial the prosecution had examined as many as twelve(12) Pws including 

the informant, Medical Officer and Investigating Officer to bring home the case. The  

accused persons had been examined u/S 313 Cr.P.C. wherein they had denied the 

prosecution case totally. No witness has been examined by the defence. Argument 

had been heard from both sides and judgment is delivered in the open Court. 
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5.  POINT FOR DETERMINATION OF THE CASE : 

I. Whether on 28-03-2013 at about 5-00 PM the accused persons with prior 

meeting of mind and common intention, had criminally trespassed inside 

the compound of informant Smt. Basanti Kalita situated at Pub-Nager, 

Ward No. 4, Udalguri and thereby committed the offence punishable u/S 

447/34 IPC? 

 

II. Whether on the same day, time and place the accused persons with prior 

meeting of mind and common intention, had criminally trespassed inside 

the house of informant Smt. Basanti Kalita situated at Pub-Nager, Ward 

No. 4, Udalguri and thereby committed the offence punishable u/S 

448/34 IPC? 

 

III. Whether on the same day, time and place the accused persons  with prior 

meeting of mind and common intention had tried to outrage the 

modesty of informant Basanti Kalita by trying to disrobe her and thereby 

committed an offence punishable u/S 354/34 IPC? 

 

IV. Whether the accused persons in furtherance of common intension, on the 

same day, time and place the accused had voluntarily caused injury to 

the informant Basanti Kalita, her sons Himangshu Kalita and Chintu 

Kalita assaulting them and thereby committed an offence punishable u/S 

323/34 IPC? 

 

 

6.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

The prosecution had examined as many as twelve (12) witnesses: 

 

PW 1 Smt. Basanit Kalita(informant) 

PW 2 Sri Himangshu Kalita 

PW 3 Sri Chintu Kalita 
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PW 4 Sri Jintu Das 

PW 5 Sri Nabajit Das 

PW 6 Smt. Kado(Karabi) Hazarika 

PW 7 Sri Nayanmoni Das 

PW 8 Sri Vivek Kalita 

PW 9 Sri Siva Bharali 

PW 10 Sri Paresh Baruah 

PW 11 Dr. Bhagirath Dey and  

PW 12 SI (B) Birendra Baruah. 

 

7. Let me start with the deposition of most vital witness Basanti Kalita(PW1). She had 

testified that the accused persons came to her house and asked for her son and 

when she replied that her son was not at home, the accused persons started to 

assault her. She further testified that the accused had pulled her cloths and tore it. 

She deposed that she shouted for help and hearing her cries Anju Barman had come 

and raised hulla. She further deposed that hearing her cries her son Himangshu 

Kalita and Chintu Kalita came to her rescue. But  the accused Bhaben Bharali took a 

„dragger‟ and stabbed on Himangshu Kalita causing grievous injury. She further 

deposed that the accused Biju Das had assaulted her son Chintu Kalita with bamboo 

stick causing injury on his hand. As per her deposition the neighbor Nabajit Das and 

Mintu Das also came to her rescue; but the accused had also assaulted both of 

them. 

8. The victim Himangshu Kalita (PW2) and Chintu Kalita(PW 3) both of them had 

supported the deposition of their mother and stated that when they heard the cries 

of their mother for help, they rushed to the place of occurrence  and saw that the 

accused persons were assaulting their mother. PW 2 further testified that the 

accused had torn the cloths of his mother and when he came forward to rescue his 

mother, the accused had stabbed on his body with a dragger and caused grievous 

injury.  

9. PW 3 had testified that the accused Bhaben Bharali had stabbed PW 2 with a sharp 

weapon and caused cut injury on his head and when he went to save his brother, 

the accused had assaulted him with a bamboo stick. He further testified that his 
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friend Nabajit Das and Mintu Das also came to the place of occurrence to rescue 

them from the accused persons.  

10. The witness Jintu Das(PW 4) and Nabajit Das (PW 5) both these witnesses had 

supported the prosecution case and testified that they had seen the accused persons 

pulling the cloths of Basanti Kalita(PW 1). So, they went to the place of occurrence 

to save PW 1 from the clutches of the accused persons. But the accused Bhaben 

Bharali stabbed on the head of Himangshu Kalita (PW 2) and caused cut injury on 

his head. He further testified that the other two accused persons had assaulted 

them with lathi. 

11. Nabajit Das (PW-5) had also corroborated the deposition of PW 1, PW 2, and PW 3, 

and stated that they heard the cries of PW 1 Basanit Kalita, they went to the spot 

and there they saw the accused were trying to disrobe Basanit Kalita(PW1), so they 

immediately went to save her. But the accused Bhaben Bharali took a dragger and 

stabbed on Himangshu Kalita‟s head and caused grievous injury. He further testified 

that the accused had hit them with lathi. 

12.  PW 6 Smt. Kado(Karabi) Hazarika had deposed that when she heard cries from the 

house of PW 1 she came out and saw that the accused persons were pulling PW 1.   

13. PW 7 Sri Nayanmoni Das, the independent witness had stated in his deposition that 

the occurrence took place inside the compound of victim Basanti Kalita(PW1) and he 

had seen Himangshu Kalita had sustained injury on his head and blood was oozing 

from his injury.  

14. PW 8 Sri Vivek Kalita had supported the deposition of PW 1, PW 2, PW 3 and PW 4 

and stated that when he heard hulla he reached Basanti Kalita‟s house and saw that 

the accused were pulling the cloths of PW 1 and assaulting her. He further testified 

that he had seen the accused had pulled the dress of PW 1 and tried to disrobe her. 

He had testified that the police had seized the torn blouse and sari of PW 1 in his 

presence and he had signed as a seizure witness. He had proved the seizure list.  

15.  Learned Addl. PP submitted that the deposition of PW 1, PW 2, PW 3 PW 4 and PW 

5 had been supported by the independent witness PW 6, PW 7 and PW 8. The victim 

PW-1 has been consistent that the accused had torn her blouse and saree. These act 

of pulling the cloths and tearing it by the accused who are of her son‟s age, amounts 

to outrageous of modesty of mother of three young boys. He further argued that  
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the deposition of PW 11 Dr. Bhagirath Dey proved the fact that the victim Mintu Das, 

Chinta Kalita, Himangshu Kalita and Nabajit Das had sustained injury. It is proved 

that the dcoumentary evidence had confirmed that the victim Himangshu Kalita had 

sustained cut injury on his head. 

16.  Per contra learned counsel of defence submitted that there is enmity between both 

the parties and prior to filing of this cross-case, the accused had filed a criminal case 

against the victim bearing Udalguri PS case no. 34/2013. He further submitted that 

as per FIR  the accused Manoj Das was assaulted and injured by the informant and 

his family members. So he argued that the informant had  intentionally filed this 

case to save themselves from the criminal case failed against them. It is further 

argued that the informant had admitted in her chief that the accused had filed a 

criminal case against them before they had filed this case. He pointed that PW 2 had 

also admitted in his cross-examination that the accused had filed a criminal case 

against them and they were arrested by police and this case has been filed after 

filing of that criminal case . PW 3 Chintu Kalita has also supported this fact in his 

deposition. PW 4 Jintu Kalita had also stated in the same tune as that of PW 2 and 

stated that the accused had filed a criminal case against them and they were 

arrested by police. PW 5 had admitted that there was ‟marpit‟ among them. PW 6 

had stated that Manoj Das was injured in that incident. PW 7 Nayanmoni Das also 

supported the evidence of PW 6 and state that Manoj Das was hospitalized prior to 

the incident. 

17. Defence counsel further argued that PW 2 Himangshu Kalita had stated in his 

deposition that he had sustained cut injury and undergone stitches but his statement 

is not supported by the medical report . He had assailed the medical report and 

stated that though the MO(PW-11) had stated that the victim Himangshu had 

sustained cut injury but he had  mentioned that the injury was simple and the 

weapon used was blunt.  

18. It was vehemently argued that the seizure witness did not support the prosecution 

case. Learned counsel argued that the informant had filed this case with the sole 

intention to save themselves from the criminal case filed against them. He submitted 

that the prosecution side failed to proved the charges against the accused persons 

and prayed to  acquit them from this case. 
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19. The argument of learned defence counsel that there is a cross case between both 

the parties and it was admitted by the prosecution witnesses PW5, PW6 and PW7 

that there was a mar-pit between PW2, PW3,PW5 and accused person before the 

occurrence and in that mar-pit Manoj Das was hospitalized. This fact does not give 

excuse to the accused person to entered and trespassed inside the house of the 

informant and molested the mother of PW2 and PW3. The defence had not taken 

plea of self defence and they could not do so, because they could not establish the 

cause of the quarrel and what was the gap of time between two incidents. Infact 

what comes out from the defence case is there was a mar-pit between both the 

parties prior to this occurrence. This fact was admitted by the prosecution witnesses 

and they had tried to bring it to the record that because of that mar-pit, there was a 

motive behind accused person to come and assault PW-1, PW2 and PW3. 

20. Coming  to the second point of argument that the IO had not seized any “dao” and 

there is discrepancy between the ocular evidence and medical report, as much as, 

that the injury sustained by Himangshu Kalita as per the Medical Officer, Dr. 

Bhagirath Dey(PW-11), the nature of injury is simple and caused by blunt weapon 

but witnesses testified that the accused Bhaben Bharali had stab with dao. 

 
21. Dr. Bhagirath Dey(PW-11), had proved the medical report as Ext. 2. He had testified 

that he had examined the following inured and on examination he found the 

following injury: 

 
1. Mintu Das, he sustained multiple small red on back side. The injury is 

fresh cut with blunt weapon.  

2. Nabajit Das, no external injury found. 

3. Chintu Kalita cut injury on right hand. The injury is fresh cut with blunt 

weapon.  

4. Himanshu Kalita, 1 cm cut injury. The injury is fresh cut with blunt 

weapon.  

5. Basanti Kalita, no external injury found. 

 

22. That fact that the victim Himangshu Kalita, Chintu Kalita and Mintu Das were injured, 

is not disputed.  It was proved by the MO, that the victim had sustained injury. He 
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had opined that injury sustained by victim is simple in nature. The limited question is 

who are the author if injuries.  The victim Basanti Kalita(PW1) had testified that the 

accused Bhaben Bharali took a „dragger‟ and stabbed on Himangshu Kalita causing 

grievous injury. She further deposed that the accused Biju Das had assaulted her son 

Chintu Kalita with bamboo stick causing injury on his hand. She further deposed that 

their neighbor Nabajit Das and Mintu Das also came to her rescue; but the accused 

had also assaulted both of them. PW 2 testified that the accused had torn the cloths 

of his mother and when he came forward to rescue his mother, the accused had 

stabbed on his body with a dragger and caused grievous injury.  

 

23. PW 3 had testified that the accused Bhaben Bharali had stabbed PW 2 with a sharp 

weapon and caused cut injury on his head and when he went to save his brother, 

the accused had assaulted him with a bamboo stick. He further testified that his 

friend Nabajit Das and Mintu Das also came to the place of occurrence to rescue 

them from the accused persons.  

24. The witness Jintu Das(PW 4) and Nabajit Das (PW 5) both these witnesses had 

supported the prosecution case and testified that the accused Bhaben Bharali 

stabbed on the head of Himangshu Kalita (PW 2) and caused cut injury on his head. 

He further testified that the other two accused persons had assaulted them with 

lathi. Nabajit Das (PW-5) testified that the accused Bhaben Bharali took a dragger 

and stabbed on Himangshu Kalita‟s head and caused grievous injury. He further 

testified that the accused had hit them with lathi. Thus the prosecution side has 

proved beyond any reasonable doubt that the accused with a common intention to 

assault, entered with dao and lathie inside the compound of PW-1 and they had 

assaulted Himanghsu Kalita, Mintu Das and Chintu Kalita.Thus, I hold that the 

accused stands convicted u/S 447 and 323 read with section 34 IPC. 

25. There is no material under section 448 IPC. Hence the accused stands acquitted 

from this charge. 

26. I have gone through the evidence of all the victims. Basanti Kalita(PW1). She had 

testified that the accused persons came to her house and asked for her son and 

when she replied that her son was not at home, the accused persons started to 

assault her. She further testified that the accused had pulled her cloths and tore it. 
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She deposed that she shouted for help and hearing her cries Anju Barman had come 

and raised hulla. She further deposed that hearing her cries her son Himangshu 

Kalita and Chintu Kalita came to her rescue. Her deposition has been supported by 

the other witnesses PW2, PW3, PW4 and PW8. Himangshu Kalita (PW2) and Chintu 

Kalita(PW 3) both of them had supported the deposition of their mother and stated 

that when they heard the cries of their mother for help, they rushed to the place of 

occurrence  and saw that the accused persons were assaulting their mother. The 

witness Jintu Das(PW 4) and Nabajit Das (PW 5) both these witnesses had 

supported the prosecution case and testified that they had seen the accused persons 

pulling the cloths of Basanti Kalita(PW 1). So, they went to the place of occurrence 

to save PW 1 from the clutches of the accused persons. Nabajit Das (PW-5) had also 

corroborated the deposition of PW 1, PW 2, and PW 3, and stated that they heard 

the cries of PW 1 Basanit Kalita, they went to the spot and there they saw the 

accused were trying to disrobe Basanit Kalita(PW1), so they immediately went to 

save her. PW 6 Smt. Kado(Karabi) Hazarika had deposed that when she heard cries 

from the house of PW 1 she came out and saw that the accused persons were 

pulling PW 1.  PW 8 Sri Vivek Kalita had supported the deposition of PW 1, PW 2, 

PW 3 and PW 4 and stated that when he heard hulla he reached Basanti Kalita‟s 

house and saw that the accused were pulling the cloths of PW 1 and assaulting her. 

He further testified that he had seen the accused had pulled the dress of PW 1 and 

tried to disrobe her. He had testified that the police had seized the torn blouse and 

sari of PW 1 in his presence and he had signed as a seizure witness. He had proved 

the seizure list. 

 
27. All the witnesses are reliable witnesses and defence failed to cast any doubt on their 

credence. That apart all these witnesses remain consistent and defence failed to 

rebut them during cross-examination. The fact that victim PW-1 is mother of PW-2 

and PW-3 and the accused viz Biju Das, Bhaben Bharali and Manoj Das are of her 

son‟s age, thus the act of the accused of pulling the saree and tearing her blouse in 

presence of the neighbor itself shows that the accused had intention to disrobe PW1 

and demean and insult her femininity in front of the public. The act of the accused is 

outrageous and tantamount to molestation . Hence,  I am of opinion that 
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prosecution has proved the charge against the accused persons Biju Das, Bhaben 

Bharali and Manoj Das that they had outrage the modesty of PW-1 by tearing her 

blouse and sari . Thus, accused Biju Das, Bhaben Bharali and Manoj Das stands 

convicted u/S 354 IPC read with section 34 IPC. 

 
28. Heard on probation. The act of the three accused Biju Das, Bhaben Bharali and 

Manoj Das, to go to Himanghsu Kalita‟s house, armed with lathie and looking for the 

victims to assault them was a pre planed plan. The act of the accused doesnot show 

any remorse, infact there is bitterness in their attitude, so much so, that they tried to 

disrobe PW-1, who is about the same age of their mother. This mitigating  

circumstance doesnot allow me to give the accuse benefit of probation. 

 
29. The accused Biju Das, Bhaben Bharali and Manoj Das stands convicted under section 

447 read with section 34 IPC. They are sentence to pay fine of Rs.500/-, In default 

simple imprisonment of 3 days.  

 
30. The accused Biju Das, Bhaben Bharali and Manoj Das stands convicted under section 

354 read with section 34 IPC. They are sentence to undergo simple imprisonment of 

three years.  

31. The accused Biju Das, Bhaben Bharali and Manoj Das stands convicted under section 

323 read with section 34 IPC. They are sentence to pay fine of Rs.1000/, in default 

simple imprisonment of 7 days. Fine if recovered shall be paid to victim Himangshu 

Kalita, Chintu kalita and Mintu Das.  

 

 

O R D E R 

 
 

1. The accused Biju Das, Bhaben Bharali and Manoj Das stands convicted under 

section 447 read with section 34 IPC. They are sentence to pay fine of Rs.500/-, 

In default simple imprisonment of 3 days.  

2. There is no material under section 448 IPC. Hence the accused stands acquitted 

from this charge. 
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3. The accused Biju Das, Bhaben Bharali and Manoj Das stands convicted under 

section 354 B read with section 34 IPC. They are sentence to undergo simple 

imprisonment of three years.  

4. The accused Biju Das, Bhaben Bharali and Manoj Das stands convicted under 

section 323 read with section 34 IPC. They are sentence to pay fine of Rs.1000/, 

in default simple imprisonment of 7 days. Fine if recovered shall be paid to victim 

Himangshu Kalita, Chintu kalita and Mintu Das. 

5. Supply a free copy to the convict.  

 

 

 The judgment is given under the hand and seal of this court on this 17th day of 

March , 2017. 

 
 

 

Dictated and corrected by me: 

 
 

     (Sri G. Rabha)                         (Sri G. Rabha) 

Chief Judicial Magistrate.                   Chief Judicial Magistrate   
Udalguri, BTAD, Assam.          Udalguri BTAD, Assam.  
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 APPENDIX 

 
A. Prosecution witnesses : PW 1 Smt. Basanit Kalita(informant) 

PW 2 Sri Himangshu Kalita 

PW 3 Sri Chintu Kalita 

PW 4 Sri Jintu Das 

PW 5 Sri Nabajit Das 

PW 6 Smt. Kado(Karabi) Hazarika 

PW 7 Sri Nayanmoni Das 

PW 8 Sri Vivek Kalita 

PW 9 Sri Siva Bharali 

PW 10 Sri Paresh Baruah 

PW 11 Dr. Bhagirath Dey and  

PW 12 SI (B) Birendra Baruah. 

        

B. Defence witness  :         Nil. 
 
 
C. Documents exhibited : Ext. 1 – Seizure list 
      Ext. 2 – Medical report  
      Ext. 3 – Ejahar 
      Ext. 4 – Sketch map 
      Ext. 5 – Charge-sheet. 
       
        
             
    
      

 Chief Judicial Magistrate 
       Udalguri, Assam. 

   


